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‣ South Carolina Consumer Protection Code

‣ Bankruptcy 

‣ Foreclosures in South Carolina

‣ South Carolina Probate Code

‣ U.C.C. Article 9

‣ Federal Laws Related to Banking

‣ Fair Credit Reporting Act

‣ Fair Debt Collection Practices Act

‣ Telephone Consumer Protection Act

‣ Gramm-Leach-Bliley Act

Overview of Discussion
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South Carolina Consumer Protection Code
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South Carolina Consumer Protection Code 

‣ Establishes rules and regulations for the protection of consumers within the 
State of South Carolina

‣ Applies to a wide range of consumer products (i.e., consumer credit sales, 
insurance, consumer leases, and consumer rental purchase agreements) 

‣ Sets forth statutory remedies and civil and criminal penalties

‣ Generally, applies to all consumer loans made in South Carolina 

‣ Note: The SC Consumer Protection Code (“SCCPC”) applies to both “creditors” and “third-
party collectors.”  The Fair Debt Collection Practices Act only applies to “third-party 
collectors.”

‣ Exception: first mortgage on borrower’s residence 

‣ If a creditor violates the SCCPC, then the consumer has a private cause of 
action to recover actual damages

‣ A creditor is not liable if they notify the consumer of a violation before the creditor receives 
written notice of the violation from the consumer or the consumer brings an action under 
this section and the creditor corrects the violation within 60 days of notifying the consumer.

www.nexsenpruet.com 

‣ Loans, Chapter 3

‣ Consumer Credit Insurance, Chapter 4

‣ Remedies and Penalties, Chapter 5

‣ Consumer Credit Counseling, Chapter 7

‣ Consumer Identity Theft Protection, Chapter 20

‣ Mortgage Lending, Chapter 22

‣ High-Cost and Consumer Home Loans, Chapter 23

South Carolina Consumer Protection Code
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‣ § 37-5-104 provides that a secured party may not garnish 
wages to collect a consumer debt.

‣ § 37-5-108 provides what conduct is unconscionable

‣ If the Court finds that a person has engaged in, is engaging in, or is likely to 
engage in unconscionable conduct in collecting a debt, then the court may grant 
an injunction.  In addition, the consumer has a private cause of action to recover 
actual damages and a penalty between $100.00 and $1,000.00.

South Carolina Consumer Protection Code



7/14/2021

3

www.nexsenpruet.com 

‣ Using, or threatening to use, force, violence, or criminal prosecution against the 
consumer or members of his family, including harm to the physical person, 
reputation, or property of any person.

‣ Communication with the consumer or a member of his family at frequent intervals 
during a twenty-four hour period or at unusual hours or under other 
circumstances so that it is a reasonable inference that the primary purpose of the 
communication was to harass the consumer.

‣ Communication with a consumer at any unusual time or place known or which 
should be known to be inconvenient to the consumer.  In the absence of 
knowledge of circumstances to the contrary, it may be assumed that a 
convenient time to communicate with a consumer is between 8 a.m. and 9 p.m.

‣ Communication with a consumer who is represented by an attorney.

Prohibited Conduct under § 37-5-108
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‣ Contacting a consumer at his place of employment after the consumer or his 
employer has requested in writing that no contact be made at such place of 
employment or except as may be otherwise permitted by statute or to verify the 
consumer’s employment.

‣ Communication with anyone other than the consumer, his attorney, a consumer 
reporting agency, if otherwise permitted by law, the attorney for the creditor or 
debt collector, unless the consumer or a court has given prior direct permission.

‣ Use of obscene or profane language or language the natural consequence of 
which is to abuse the hearer or reader.

‣ Publication of a list of consumers who allegedly refuse to pay debts, except to a 
consumer reporting agency.

Prohibited Conduct Cont’d
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‣ Cause a telephone to ring repeatedly during a twenty-four hour period or 
engage any person in a telephone conversation with intent to annoy, abuse, or 
harass any person at the called number.

‣ Advertise for sale any debt to coerce payment of the debt.

‣ Communicate with a consumer regarding a debt by postcard.

‣ Deposit or threaten to deposit any postdated check or other postdated payment 
instrument requested by the creditor prior to the date on such check or 
instrument.

‣ Take or threaten to take any wrongful nonjudicial action to effect dispossession 
or disablement of property.

‣ Using fraudulent, deceptive or misleading representations in connection with the 
collection of a consumer credit transaction.

Prohibited Conduct Cont’d
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‣ Any claim or implication that nonpayment of any debt will result in arrest, imprisonment, 
garnishment, seizure, or attachment unless the remedy is legally permitted to the creditor 
and the claim or implication is not used for the purpose of harassment or abuse of process;

‣ A claim or implication that the consumer committed any crime or other conduct to disgrace 
the consumer.

‣ Any written communication which simulates or appears to be a document authorized, 
issued, or approved by any state or federal agency or court or creates a false impression as 
to its source.

‣ Cause charges to be incurred by any person for communications.

‣ Causing or threatening to cause injury to the consumer’s reputation or economic 
status by disclosing information affecting the consumer’s reputation for 
creditworthiness with knowledge.

‣ Engaging in conduct with knowledge that like conduct has been restrained or 
enjoined by a court in a civil action by the administrator.

Prohibited Conduct Cont’d
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‣ If the court finds the agreements or terms of a credit transaction to be unconscionable, 
the court may:

‣ Refuse to enforce the agreement 

‣ Enforce the agreement without the unconscionable term/s

‣ Limit the application of any unconscionable term or part as to avoid an unconscionable result

‣ Some factors considered:

‣ Knowledge of consumer’s inability to receive substantial benefits from the property or services

‣ Gross disparity between the price of the property or services and the value of the property or 
services

‣ The fact that the creditor contracted for or received separate charges for insurance with the effect 
of making the sale or loan unconscionable

‣ Knowingly taking advantage of the consumer’s inability to reasonable protect his interests by 
reasons of physical or mental infirmities, ignorance, illiteracy, inability to understand the 
language, etc. 

‣ Taking a nonpurchase money, nonpossessory security interest in household goods 

Unconscionability in Consumer Credit Transactions § 37-5-108
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‣ § 37-5-110

‣ Notice of Consumer’s Right to Cure

‣ After a consumer has been in default for ten days a creditor may (really, this is a 
must based on the next section) give the consumer notice of a right to cure by 
mailing the notice to her residence.

‣ This section provides a template for the Notice of Right to Cure.

‣ § 37-5-111

‣ A creditor may neither accelerate maturity of the unpaid balance of the obligation, nor 
take possession of the collateral, until twenty days after notice of right to cure is 
given.

‣ Check your loan contract – it could require a longer than twenty-day cure period

‣ After a creditor has once given a right to cure, the creditor does not have to send a 
subsequent right to cure after a later default. 

South Carolina Consumer Protection Code
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‣ Chapter 23

‣ Targets “predatory lending” 

‣ Requires lenders of high-cost home loans to receive 
certification that a borrower received counseling from a 
HUD or South Carolina Finance Agency on the 
“advisability of the loan transaction”

South Carolina High-Cost Home Loan Act

www.nexsenpruet.com 

Bankruptcy 
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‣ Chapter 7 – Liquidation

‣ Chapter 9 – Municipalities

‣ Chapter 11 – Business Reorganization

‣ Chapter 12 – Family Farmers

‣ Chapter 13 – Consumer Wage Earner

‣ Chapter 15 – Cross Border Insolvency 

Bankruptcy: Chapters
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‣ Section 362 of the Bankruptcy Code imposes an automatic stay on any 
actions taken against the debtor(s) to collect a debt owed or to enforce 
rights in property of the bankruptcy estate.

‣ The debtor(s) can sue creditors for violations of the automatic stay if the 
creditor knew, or should have known of the bankruptcy, and attempted to 
continue collection procedures in spite of it.

‣ The creditor does not have to intend to violate the stay, it only has to know 
that the bankruptcy was filed and intend to commit the act.

Automatic Stay
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‣ For cause, creditors may obtain relief from the automatic stay. Common examples of cause:

‣ Failure to make post-petition payments.

‣ Failure to insure collateral.

‣ No equity in the collateral, and the property is not necessary to an effective reorganization.

‣ A Motion must be filed with the Bankruptcy Court to get relief from stay.  

‣ Because bankruptcy judges are reluctant to grant stay relief when the debtor(s) object to the Motion, Consent 
Orders settling the Motion are common.

‣ In most Consent Orders there are “drop dead” provisions that state if the debtor(s) fail to make an agreed 
payment or take an agreed action within a certain number of days, the creditor will get relief from the stay 
simply by filing an Affidavit through their attorney.

‣ If the creditor gets relief from the stay, the creditor can only exercise its rights in the collateral, it still cannot
collect the debt, and cannot contact the debtor(s) directly without permission from the debtor’s attorney.

‣ Most often, there is a 14-day period where the stay remains in effect after an Order lifting the stay is filed. This 
is to allow for appeal.

Relief From the Automatic Stay
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‣ In Chapter 13 cases, a non-bankrupt party can also get the benefit of the 
automatic stay if they are a “co-debtor” on a consumer debt with the party that 
filed bankruptcy.

‣ This stay applies to non-bankrupt parties who are either co-obligors on the debt, 
or who are co-owners of the collateral.

‣ Example 1: a husband and wife are obligors on the debt, and the husband alone 
files a Chapter 13 bankruptcy case, the wife is also protected against any 
collection activity by the co-debtor stay.

‣ Example 2: a husband is the lone obligor, but the husband and wife jointly own the 
car that is the collateral at issue, the wife’s ownership interest in the car is 
protected by the co-debtor stay.

‣ A Motion can be filed to get relief from the co-debtor stay as well.

Co-Debtor Stay



7/14/2021

7

www.nexsenpruet.com 

‣ Chapter 13 Cases:

‣ Creditors should timely file Proofs of Claim in all Chapter 13 
cases for all pre-petition amounts owed.

‣ If the claim is secured by a mortgage and the loan is in default 
at the time of the bankruptcy, (i) state the loan payoff amount 
and (ii) the amount needed to cure the default (i.e. the 
arrearage, pre-bankruptcy late charges, attorneys’ fees) in the 
Proof of Claim and the Mortgage Arrearage Statement that will 
be filed with the POC.

‣ The Chapter 13 Trustee will not make payments to the creditor 
under the Chapter 13 Plan unless a Proof of Claim is filed.

‣ Chapter 7 Cases:

‣ Due to the high volume of “no asset” cases filed, the Court tells 
creditors not to file a Proof of Claim unless a notice to file is 
provided by the Chapter 7 Trustee or the Clerk of Court.

Claims
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‣ Statement of Intentions

‣ A Chapter 7 debtor must file a Statement of Intention within 30 days of the filing date.

‣ The debtor(s) have 3 choices in their Statement of Intentions:

‣ Redeem the Debt: The debtor(s) make one lump sum payment to the creditor for the present value of the 
collateral, which results in the satisfaction and release of the creditor’s lien. This is rare because the 
debtor(s) typically do not have the means to make such a lump sum payment.

‣ Reaffirm the Debt: This means that the debtor wishes to remain personally liable for the debt, despite the 
bankruptcy discharge, which would normally extinguish all personal liability for the debtor(s) on the debt. 
This requires the execution and filing of a form Reaffirmation Agreement signed by both the creditor and 
the debtor(s). The fully executed agreement must be filed before the debtor(s) receive their discharge. 
The Reaffirmation Agreement can be rescinded by the debtor(s) after filing.

‣ Surrender of the Collateral: If this choice is made, we suggest obtaining stay relief through a Consent 
Order or Motion so the creditor can get the property back as soon as possible. The debtor(s) should 
either deliver the collateral to the creditor or make it available for pick up. If the collateral is not made 
available, we suggest working through your attorney to secure the collateral.

Chapter 7 
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‣ Statement of Intentions (Cont’d)

‣ The debtor(s) Statement of Intentions must be filed within 30 days of their bankruptcy filing.

‣ The debtor(s) have 45 days from the date of their first Meeting of Creditors to comply with 
their stated intention.

‣ If the debtor(s) fail to complete their stated intention within this 45-day period, the automatic 
stay is lifted.

‣ At times, this situation arises where debtor(s) state they are going to retain the collateral and 
reaffirm the debt, but fail to provide the executed Reaffirmation Agreement within the 45-day 
period. At this point, a creditor can either file a Motion to Compel Reaffirmation or exercise 
their rights in the collateral (because the stay is lifted). This is a strategic decision we suggest 
that you discuss with your attorney.

Chapter 7
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‣ Allows for an adjustment of debts for individuals with regular 
income

‣ Allows debtors to keep their property and pay debts over time 
(~3-5 years) 

‣ Debtor files repayment plan

‣ Generally, a debtor is entitled to a discharge upon completion 
of all payment under the repayment plan

Chapter 13
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‣ The time period for a creditor to object to its treatment in a Chapter 13 
Plan varies between the three bankruptcy judges in South Carolina. 

‣ It can be as short as 21 days from the filing of the Plan. 

‣ Failure to object will be deemed to be the creditor’s consent to the Plan’s 
terms.

‣ A secured debt must be listed and “treated” in the debtor(s)’ Plan.

‣ The interest rate for plan payments secured by personal property is 
currently 5.25%.

‣ The debtor(s) are allowed to restructure their debt within certain 
limitations, such as lowering the amount of the monthly payment and 
extending the number of payments and maturity date.

Chapter 13 Plans
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‣ Secured Claims:

‣ Claims secured by mortgages on real property

‣ The arrearage at the time of the bankruptcy filing will likely be paid through the Trustee. 
No additional interest is included in these payments.

‣ Post-petition monthly payments are likely to be paid directly to the creditor under the 
contract terms (i.e. same contractual due date, interest rate, and overall amount).

‣ Claims secured by vehicles

‣ Usually are paid through the Trustee at the 5.25% interest rate.

‣ The debtor(s) can also propose to surrender their collateral to the creditor.  

‣ In this situation the stay is lifted at confirmation of the plan.

‣ Lifting the stay may be expedited through a Consent Order or a Stay Relief Motion.

Chapter 13 Plans
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‣ Objections based on valuation:

‣ The debtor(s) can “value down” a creditor’s claim in certain situations so that it is 
divided into two portions: (1) a secured portion up to the amount of the value; and (2) 
an unsecured portion for the claim amount above the value.

‣ The debtor(s) can “value down” vehicles to the clean retail value for the car, unless the 
valuation violates the 910 Rule.

‣ The 910 Rule states that the debtor(s) cannot “value down” a purchase money security 
interest in a vehicle that was acquired for personal, family, or household use and 
purchased within 910 days before the date of the bankruptcy filing.

‣ If the creditors disagree with the value, or believe that the collateral cannot be valued 
at all, an Objection to the Plan should be filed.

Chapter 13 Plans
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South Carolina Foreclosure Laws 
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‣ The primary purpose of a mortgage foreclosure suit is to have 
the mortgaged property sold and the sale proceeds applied 
against the debt secured by the property

‣ A suit for foreclosure of a mortgage is an action in equity

‣ Equity v Legal: the distinction matters because legal action may be tried by 
a jury

‣ Foreclosure actions in South Carolina are judicial, which means 
the courts handle the foreclosure process (unlike some other 
states) and a judge will determine whether or not to grant the 
foreclosure and order a sale

‣ Lender must file the lawsuit

South Carolina Foreclosure Laws 
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South Carolina Foreclosure Procedure 

‣ Pre-foreclosure Notice: notice of default may be required by CFPB, loan documents or 
other governing law.  Also, lenders may not proceed with FC until 120 days after 
default has occurred.  

‣ Requires a CARES Act Certification 

‣ Summons, Complaint, Lis Pendens and Service

‣ Foreclosure Intervention

‣ Foreclosure Hearing and Judgment

‣ What is a MIE/special referee? 

‣ Right of Redemption 

‣ Federal taxing authorities have right to redeem depending on type of tax due

‣ Foreclosure Sale: publication requirements, deficiency sought/waived and surplus 
proceeds

‣ After the Sale

‣ Deficiency Judgment

www.nexsenpruet.com 

‣ Within 30 days after the sale of the mortgaged property, a defendant against whom a deficiency judgment is 
sought may apply by verified petition to the Clerk of Court for an appraisal § 29-3-680

‣ The time for petitioning for an order of appraisal may not be extended except by written consent of the judgment 
creditor

‣ 30 days begins to run at the close of the 30-day bidding period

‣ Exception: defendant waives appraiser rights if judgment creditor sends notice of waiver to customer prior to closing

‣ Upon a proper petition, the clerk will issue an order that the property be appraised as of the date of sale by 
three disinterested appraisers of the county in which the property is located

‣ Appraisers must be disinterested and not related to either party

‣ Petitioner, judgment creditor and the court each designate/appoint one appraiser

‣ The appraisers then view and value the property and make a sworn statement of the value of the property as of 
the date of the sale, within thirty days of the appointment 

‣ If the difference in appraisal value and the sales price equals or exceeds the amount of the deficiency judgment, the 
deficiency judgment will be cancelled, OR

‣ If the difference between the appraisal value and the sales price is less than the deficiency judgment, the deficiency 
judgment will be reduced and only the remainder of the deficiency judgment above the appraisal value minus the 
sales price will be enforceable 

Appraisal Rights
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‣ § 29-3-680(B)

‣ Except in any real estate foreclosure proceeding relating to a dwelling place, as defined in Section 
12-37-250, or to a consumer credit transaction, as defined in Section 37-1-301(11), a defendant 
against whom a personal judgment may be taken on a real estate secured transaction may waive the 
appraisal rights as provided by this section if the debtors, makers, borrowers, and/or guarantors 
are notified in writing before the transaction that a waiver of appraisal rights will be required and 
upon signing a statement during the transaction similar to the following:

‣ “The laws of South Carolina provide that in any real estate foreclosure proceeding a defendant 
against whom a personal judgment is taken or asked may within thirty days after the sale of the 
mortgaged property apply to the court for an order of appraisal. The statutory appraisal value as 
approved by the court would be substituted for the high bid and may decrease the amount of any 
deficiency owing in connection with the transaction. THE UNDERSIGNED HEREBY WAIVES 
AND RELINQUISHES THE STATUTORY APPRAISAL RIGHTS WHICH MEANS THE HIGH BID 
AT THE JUDICIAL FORECLOSURE SALE WILL BE APPLIED TO THE DEBT REGARDLESS 
OF ANY APPRAISED VALUE OF THE MORTGAGED PROPERTY.”

‣ This waiver may be in any document relating to the transaction; however, the required language 
must be on a page containing the signature of the person making the waiver and the capitalized 
sentence must be underlined, in capital letters, or disclosed in another prominent manner.

30

Waiver of Appraisal Rights
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‣ § 15-39-30

‣ Executions may issue upon final judgments or decrees at any 
time within ten years from the date of the original entry thereof and 
shall have active energy during such period, without any renewal or 
renewals thereof, and this whether any return may or may not have 
been made during such period on such executions.

‣ “According to the statute’s plain language, a creditor has ten years to 
execute on the judgment from the date of its entry, a time period 
that cannot be renewed.” Gordon v. Lancaster, 425 S.C. 386, 390, 
823 S.E.2d 173, 175 (2018).

31

Judgments
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Probate Code 
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‣ Estates (S.C. Code Ann. §§ 62-1-100 to 62-8-403) 

‣ Trusts (S.C. Code Ann. §§ 62-7-101 to 62-7-1106)

‣ Wills (S.C. Code Ann. §§ 62-2-101 to 62-2-1090) 

‣ Intestacy (S.C. Code Ann. §§ 62-2-101 to 62-2-1090) 

Probate Code, Title 62
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‣ The Probate Code generally defines “claims” to include “liabilities of the decedent … 
whether arising in contract, in tort, or otherwise, and liabilities of the estate which arise 
at or after the death of the decedent…, including funeral expenses and expenses of 
administration.” § 62-1-201.

‣ Thus, “[b]roadly speaking, all claims against the decedent should be presented for 
allowance, and the word ‘claims' includes such debts or demands as existed against 
the decedent in his or her lifetime and that might have been enforced against him or 
her by personal actions for the recovery of money.” In re Estate of Hover, 407 S.C. 
194, 203, 754 S.E.2d 875, 880 (2014).

‣ If a creditor fails to timely present a claim in compliance with the nonclaim statute, the 
creditor’s right of action against the estate is barred.

Claims

www.nexsenpruet.com 

‣ S.C. Code Ann. § 62-3-801

‣ In South Carolina, the personal representative must publish notice 
to creditors

‣ Once a week for three consecutive weeks in a newspaper of 
general circulation in the county where the deceased lived

‣ Personal representative may also give written notice by mail or 
other delivery to any creditor

‣ Exception: notice to creditors is not required if a personal 
representative is not appointed during the one year period after the 
death of the decedent

Probate Code: Notice to Creditors
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Probate Code: Time Limits for Presentation of Creditor Claims 

‣ Claims against the decedent’s estate that arose before the 
decedent’s death are barred unless presented within the earlier of:

‣ One year after the decedent’s death; or

‣ Eight months after the first publication of notice by the personal 
representative

‣ Claims against the decedent's estate that arose at or after the 
decedent’s death, are barred, unless presented as follows:

‣ For claims based on a contract with the personal representative, such claims 
must be presented within eight months after performance by the personal 
representative is due;

‣ For any other claim, within the later of eight months after it arises, or one 
year after the decedent’s death; or

‣ According to specific rules provided in S.C. Code Ann. § 62-3-803(d). 

‣ (e.g. commencing a proceeding to enforce a mortgage, pledge, lien or other security 
interest upon property of the estate)
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Probate Code: Creditor Presentation of Claims

‣ MUST file a Statement of Creditor’s Claim with the probate court in which the 
decedent’s estate is under administration

‣ The claim is considered presented upon the filing of the statement of claim with 
the court

‣ If the claim is secured, the security must be described

‣ Personal representative must allow or reject the claim using a Notice of 
Allowance/Disallowance of Claim within:

‣ 60 days of the date the claim is presented, or

‣ 14 months after the decedent’s death (whichever is later)

‣ Probate judges often disregard this deadline

www.nexsenpruet.com 

‣ If the assets of an estate are insufficient to pay the claims in full, the personal 
representative makes payments in the following order:

‣ Costs and expenses of administration (attorney's fees, funeral expenses, etc.) 

‣ Debts and taxes with preference under federal law

‣ Reasonable and necessary medical expenses, hospital expenses, and personal 
care expenses of the last illness of the decedent, including compensation of 
persons attending the decedent before death

‣ Debts and taxes with preference under South Carolina law

‣ All other claims 

Probate Code: Payment of Claims 

www.nexsenpruet.com 

UCC Article 9



7/14/2021

14

www.nexsenpruet.com 

‣ Article 9 of the Uniform Commercial Code applies to any transaction 
regardless of form that creates a security interest in personal property by 
contract.

‣ A “security interest” is an interest in personal property that secures the 
payment of an obligation.

‣ The contract that creates a security interest is a “security agreement.”

‣ The parties to a security agreement are the “debtor” who typically both 
owes the obligation and grants the security interest and the “secured party” 
who is the creditor to whom the security interest is granted.

‣ The personal property subject to the security interest is the “collateral.”

‣ I.e. vehicles, equipment, inventory, or accounts receivable 

‣ The main advantage for creditors obtaining a security interest is that if the 
debtor defaults by failing to pay the obligation, the secured party is entitled 
to immediate possession of the collateral which the secured party can then 
sell and apply the sale proceeds towards the underlying obligation.

UCC Article 9 – Scope and Terms
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‣ A security interest attaches when it becomes enforceable against the 
debtor with respect to the collateral (usually through a loan agreement)

‣ Generally, there are three requirements for attachment:

‣ Written security agreement

‣ Debtor has rights in the collateral 

‣ Secured party (bank) has given value

‣ E.g. cash loan

‣ Note: attachment means security interest is enforceable against the 
debtor, but does not necessarily mean it is enforceable against other 
secured parties!

Article 9 – Attachment
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‣ Methods of Perfection:

‣ Automatic Perfection 

‣ PMSI

‣ Perfection by Possession

‣ Perfection by Filing 

‣ Financing Statement

‣ Perfection by Control 

‣ Perfection in Goods Subject to Certificate of Title Statutes 

‣ Vehicles

‣ Perfection by Filing and Goods Subject to Certificate of Title 
Statutes are most common

Perfection
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‣ § 36-9-601

‣ Upon default, the secured party may:

‣ Reduce the claim to a judgment

‣ Foreclose upon its lien

‣ Or otherwise enforce its security interest by any available judicial procedure

‣ If the secured party obtains a judgment, the judgment lien upon the collateral 
relates back to the date of perfection of the security interest.

‣ The different forms of remedies in this section are cumulative, not mutually 
exclusive.  First Chatham Bank v. Landers, 890 F. Supp. 2d 623 (D.S.C. 2011).

‣ Note: lawsuits based on a customer’s loan default are breach of contract actions 
in South Carolina

‣ The statute of limitations for bringing a breach of contract lawsuit is 
three years. 

Default
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‣ § 36-9-607

‣ If agreed upon, a secured party may, upon default:

‣ Notify the debtor or a secondary obligor to make 
payment;

‣ Take any proceeds to which the secured party is entitled;

‣ May step into the shoes of the debtor, if another person 
owes payments to the debtor that are secured by the 
collateral;

‣ May apply the balance of a deposit account to the 
obligation secured by the deposit account if the security 
interest in the deposit account is properly perfected.

Default
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‣ § 36-9-608

‣ Proceeds received from collection activities shall be paid in the following order:

‣ To the reasonable expenses of collection and enforcement, to the extent provided for by 
agreement and not prohibited by law, reasonable attorneys’ fees and legal expenses

‣ Satisfaction of the underlying debt

‣ Satisfaction of debts secured by subordinate security interests, if the secured party receives an 
authenticated demand for proceeds from a subordinate lienholder before distribution of the 
proceeds is completed

‣ If the secured party requests proof of a subordinate security interest and the 
subordinate lienholder does not comply, the secured party does not have to 
distribute surplus funds to the holder.

‣ The secured party must account and pay the debtor for any surplus and the 
obligor is liable for any deficiency.

Default
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‣ § 36-9-609

‣ After default, a secured party may take possession of the 
collateral through judicial process or without judicial process 
as long as it conducts the repossession without breaching the 
peace.

‣ The comments to this section do not define “breach of 
peace” and explicitly states that it seeks to leave this term 
up to continuous interpretation from the courts.

‣ The SC Consumer Protection Code in § 37-5-112 adds 
that the creditor also may not enter into a dwelling used as 
a current residence or use force in repossessing the 
collateral.

Repossession
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‣ § 36-9-610

‣ Every aspect of a disposition of collateral including the method, 
manner, time, place, and other terms must be commercially 
reasonable.  As long as commercially reasonable, the disposition 
may be by public or private proceedings.

‣ Limitations on when a secured party may purchase the collateral at 
a private disposition.

‣ Certain warranties that arise by operation of law in all voluntary 
transfers also arise in these sales.

‣ Secured Parties may disclaim these warranties through 
language in the contract for sale.

Disposition of Collateral
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‣ § 36-9-627

‣ A guide on whether conduct is “commercially reasonable”

‣ The fact that a greater amount could have been obtained through 
disposition is not sufficient alone to establish a failure to proceed in a 
commercially reasonable manner.

‣ Safe-harbor for commercially reasonable disposition:

‣ Disposition made in usual manner on a recognized market;

‣ Disposition made at the current market price; or

‣ Disposition made otherwise in conformity with reasonable 
commercial practices among dealers in the type of property at 
issue.

“Commercially Reasonable”
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‣ § 36-9-611

‣ Notice of disposition of collateral must be sent to both the 
debtor and any secondary obligor(s).

‣ For non-consumer goods, the notice must also be sent to 
other secured parties that have filed a financing statement or 
otherwise provided notice of its claim.

‣ One exception to the notice rules is where the collateral is 
perishable, threatens to decline quickly in value, or is the type 
customarily sold on a recognized market.

Notice Prior to Disposition
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‣ § 36-9-614

‣ This section provides the requirements for a consumer goods transaction.

‣ All information in § 613 must be included in addition to:

‣ A description of liability for any deficiency;

‣ A telephone number for the debtor to call to redeem the collateral; and

‣ A telephone number or mailing address from which additional 
information can be gathered.

‣ No particular phrasing is required; however this section provides a template 
for the notice.

Notice of Disposition
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‣ § 36-9-615

‣ Application of proceeds are to be handled very similarly to 
how listed in § 36-9-608.

‣ Some differences than the application of proceeds 
contemplated in § 36-9-608 are that here, the debtor is 
entitled to any surplus and the obligor is liable for any 
deficiency, unless the proceeds result from a sale of 
account, chattel paper, payment intangibles, or promissory 
notes.

‣ Discussion on calculation of a deficiency where the party 
that purchases the collateral is the secured party.

Disposition
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‣ § 36-9-616

‣ After disposition, the secured party must provide an explanation of 
the calculation of the surplus or deficiency in a consumer goods 
transaction.  

‣ For a deficiency, this explanation will usually come in the same letter 
that the secured party demands payment of the deficiency; or within 
14 days of the debtor’s request for this information.

‣ This section also provides the specific information that must be 
provided in the written explanation to the debtor.

Notice of Surplus/Deficiency
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‣ § 36-9-617

‣ Generally, rights of the transferee of the collateral.

‣ When the secured party sells the collateral to a third party:

‣ The transferee gets all of the rights in the collateral that the debtor 
had;

‣ The security interest held by the secured party is discharged;

‣ Any subordinate security interest is also discharged.

‣ A good faith purchaser takes the collateral free and clear even if the 
secured party sold the collateral in violation of Article 9.

Disposition
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‣ § 36-9-618

‣ Rights of Secondary Obligors

‣ A secondary obligor will acquire the rights of a secured party if:

‣ The secondary obligor receives an assignment of the security interest 
from a secured party;

‣ The secured party transfers the collateral to the secured party and the 
secondary obligor agrees to accept the rights and duties of the secured 
party; or

‣ The secondary obligor’s rights are otherwise subrogated to the rights of 
the secured party.

‣ The above three situations will not be deemed a disposition of collateral 
under § 36-9-610.

Disposition
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‣ § 36-9-623

‣ A debtor or secondary obligor has the right to 
redeem collateral by paying the full amount of the 
debt plus reasonable attorneys’ fees and costs of the 
secured party.

‣ This redemption may occur at any time before the 
disposition of the collateral.

Right to Redemption
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Fair Credit Reporting Act

www.nexsenpruet.com 

‣ The FCRA is a federal law that was passed in 1970 to ensure fairness, 
accuracy, and privacy of personal information held by credit reporting agencies. 

‣ The Federal Trade Commission and the Consumer Financial Protection Bureau 
are responsible for the overseeing and enforcing the provisions of the act. 

‣ The FCRA governs the collection, dissemination, and use of an individual's 
credit information.

‣ The Act is intended to ensure consumer reports are accurate and used for 
permissible purposes by creating rights and imposing responsibilities on 
banks as users of reports as well as entities which furnish information to 
reporting agencies. 

‣ Can result in civil liability if violated

‣ Additionally, the FCRA does not apply to reports utilized for business, 
commercial, or professional purposes.

Fair Credit Reporting Act
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‣ What are the regulators looking for?

‣ Does your bank have an internal policy governing FCRA 
issues?

‣ Lack of internal controls (e.g., improper soft pulls)

‣ How often do you train on FCRA issues?

‣ Which employees are trained?

‣ How does your bank respond to FCRA disputes?

‣ Failure to investigate and/or timely respond to disputes

‣ Unresolved disputes 

Fair Credit Reporting Act
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What is a “permissible purpose”?

‣ The pull falls within a “permissible purpose” when it is done “in accordance with the 
written instructions of the consumer to whom it relates.” 15 U.S.C. § 1681(b)

‣ Subject to certain exceptions, verbal consent is insufficient

‣ The bank “intends to use the [report] information in connection with a credit 
transaction involving the consumer on whom the information is to be furnished and 
involving the extension of credit to, or review or collection of, an account of the 
consumer”

‣ This means that when a customer applies for credit, the bank has a “permissible 
purpose” to obtain their credit report

‣ You do not necessarily need written permission to satisfy the “permissible purpose” but 
the key is to document the customer’s request for credit i.e. initials on a loan application

‣ Banks have a “legitimate business need for the information” either 

‣ “in connection with a business transaction that is initiated by the consumer” or 

‣ “to review an account to determine whether the consumer continues to meet the terms of the 
account”

‣ A “permissible purpose” is only good for ONE applicable pull.

www.nexsenpruet.com 

FCRA Disputes

‣ Furnishers to Credit Reporting Agencies (“CRAs”) must investigate 
disputes and report its findings to CRAs.

‣ Furnishers have thirty (30) days to investigate and report its findings 

‣ If an investigation reveals incomplete or inaccurate information, the 
bank or furnisher must report the results to all CRAs and delete or 
modify reporting of the disputed information.

‣ Obligation to act does not start until the furnisher receives the dispute.

‣ Customer must first report the dispute to the CRA, which is then required to 
provide the furnisher with a notice that includes all relevant information 
regarding the dispute.

‣ Although there is no private right of action for providing false or 
inaccurate information to CRAs, furnishers are subject to liability if 
they fail to conduct a “reasonable investigation.”
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Fair Debt Collection Practices Act
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‣ The FDCPA is a federal law governing how debt collectors may operate. 

‣ The Act identifies, controls, and prohibits collectors from using unfair and 
deceptive practices to collect. 

‣ Additional State laws may exist to offer other protections for debtors. 

‣ The act does not generally apply to creditors collecting their own debts 
and thus does not generally apply to banks.

‣ There have been proposals which included limitations subject to the 
CFPB’s Dodd-Frank power to restrict unfair and deceptive practices. 

The Fair Debt Collection Practices Act
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FDCPA Definitions

‣ “Consumer” means any natural person 
obligated or allegedly obligated to pay any 
debt.

‣ The term “debt” means any obligation or 
alleged obligation of a consumer to pay 
money arising out of a transaction primarily 
for personal, family, or household purposes.

‣ “Debt collector” under the FDCPA excludes 
any creditor collecting their own accounts
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Debtor Rights Under FDCPA

‣ Third-party debt collectors are limited in the time and manner in which 
they may contact a debtor, including:

‣ Prohibits contact before 8:00 AM or after 9:00 PM, unless the 
debtor, or the courts, give you permission

‣ Contact at the debtor’s place of work if the collector has been given 
notice to cease contact

‣ If the debtor wishes, all communication must be through their 
attorney

‣ Debt collectors must cease contact entirely, if the debtor notifies the 
collector in writing that he/she wishes the debt collector cease 
further communication

‣ Debt collectors may not discuss debts with anyone other than the 
debtor
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Civil Liability for Violation of FDCPA

‣ The relief provided for, in the case of individuals, are actual damages
plus additional damages of not more than $1,000.00 as allowed by the 
court; and, in a class action, actual damages plus up to $1,000.00 for 
each named plaintiff, and not more than $500,000.00 or 1% of the debt 
collector’s net worth.  FDCPA 813, 15 U.S.C. 1692k.  The debtor is 
entitled to an award of statutory damages plus attorney’s fees as a 
result of debt collector’s violation, even in the absence of adequate 
proof of any actual damages.  Baker v. G.C. Services Corp., 677 F.2d 
775 (9th Cir. 1982).
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Telephone Consumer Protection Act



7/14/2021

23

www.nexsenpruet.com 

‣ The TCPA was enacted by Congress in response to a large number of consumer 
complaints about abuses related to telephone technology.

‣ The TCPA bans various practices that are invasive to privacy and directs the Federal 
Communications Commission (FCC) to prescribe implementing regulations.

‣ Prohibited conduct under the TCPA depends on the following:

‣ Whether the call is placed to a landline or a cell phone

‣ Whether the caller uses automated dialing 

‣ Whether the called party consented to receiving such calls

‣ The caller’s purpose in making the call

‣ Banks are not an exempt party to the act.

Telephone Consumer Protection Act
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‣ ATDS is defined as “equipment which has the capacity—

‣ (A) to store or produce telephone numbers to be called, using 
a random or sequential number generator; and

‣ (B) to dial such numbers.”

‣ However, courts and the FCC have liberally construed this 
definition in light of how the teleservices industry has evolved 
since the TCPA was enacted. Thus, even if a system does not 
actually, store, produce, or call randomly or sequentially 
generated telephone numbers, it still may fall within the meaning 
of an ATDS under the TCPA.

What is an automatic telephone dialing system?
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Prior Express Consent

‣ According to the FCC, “persons who knowingly release their phone numbers have 
in effect given their invitation or permission to be called at the number which they 
have given, absent instructions to the contrary.”

‣ Where a consumer provides his or her mobile phone number to a creditor as part of the 
transaction that resulted in the debt owed (e.g., on a loan application), that will constitute the 
consumer’s “prior express consent” to be called by an ATDS.

‣ Thus, automated or prerecorded collection calls can be placed to mobile phones so long as 
the consumer provides prior express consent.

‣ Although consent is not required to be in writing, we recommend that you obtain 
some type of written documentation showing that the consumer provided his or 
her telephone number.

‣ Generally, consent given to the creditor flows to a debt collector 

‣ Consent can be revoked, including orally
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‣ 47 U.S.C. § 227(b)(1)(A).

‣ First, the TCPA makes it unlawful to use an automated telephone dialing system or an 
artificial or prerecorded voice message, without prior express consent of the called party, to 
call any emergency telephone line, hospital patient, pager, cellular telephone, or other service 
for which the receiver is charged for the call.

‣ 47 U.S.C. § 227(b)(1)(B).

‣ Second, the TCPA forbids using artificial or prerecorded voice messages to call residential 
telephone lines without prior express consent.

‣ 47 U.S.C. § 227(b)(1)(C)

‣ Third, the TCPA bans sending unsolicited advisements to fax machines.

‣ 47 U.S.C. § 227(b)(1)(D)

‣ Fourth, it bans using automatic telephone dialing systems to engage two or more of a 
business’ telephone lines simultaneously.

Prohibited Conduct Under the TCPA

www.nexsenpruet.com 

‣ The TCPA provides for actual or statutory damages of $500 per call 
made in violation of the Act

‣ Mandatory fixed sum, and there is no discretion for awarding less

‣ Treble damages are available if the violation was “willfully or 
knowingly” committed

‣ “Willfully or knowingly” requires only an intent to make calls, 
regardless of an intent to violate the TCPA or other applicable law

TCPA Remedies
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Gramm-Leach-Bliley Act
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‣ The Gramm-Leach-Bliley Act (“GLBA”) requires financial institutions to explain
their information-sharing practices to their customers and to safeguard
sensitive data.

‣ Financial institutions must provide their customers with notice of their
privacy policy

‣ GLBA requires the Federal Trade Commission and other government
agencies that regulate financial institutions to implement regulations to carry
out the GLBA’s financial privacy provisions.

‣ In part, the Act also eased Depression-era restrictions between the banking
and securities industry

‣ Allows financial holding companies to efficiently provide a broader range of
services to its overall customer base.

Overview of Gramm-Leach-Bliley Act
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‣ Consumer

‣ An individual who obtains a financial product or service that is to 
be used primarily for personal, family, or household purposes.

‣ Customer

‣ An individual who has a continuing relationship with the institution 

‣ Activities that give rise to a continuing relationship may include, 
obtaining a credit account, obtaining a loan, purchasing an 
insurance product, and securing a mortgage on a home or credit 
for a vehicle

Customers vs. Consumers
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‣ “Nonpublic personal information” generally is any information that is not 
publicly available and that:

‣ A consumer provides to a financial institution to obtain a financial 
product or service from the institution;

‣ Results from a transaction between the consumer and the institution 
involving a financial product or service; or

‣ A financial institution otherwise obtains about a consumer in 
connection with providing a financial product or service.

Nonpublic Personal Information
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‣ A “nonaffiliated third party” is any person except a 
financial institution’s affiliate or a person employed jointly 
by a financial institution and a company that is not the 
institution’s affiliate. An “affiliate” of a financial institution 
is any company that controls, is controlled by, or is under 
common control with the financial institution.

Nonaffiliated Third Party
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Requirements under the GLBA
‣ The regulation generally requires:

‣ Notice to “consumers and customers” concerning privacy policies.

‣ Banks to establish an “opt-out” right, notice and procedure regarding disclosure of 
certain information to nonaffiliated third parties.

‣ Banks to describe the conditions under which they may disclose certain information to 
nonaffiliated parties.

‣ Initial Notice

‣ For consumers: notice must be prior to the disclosure of non-public personal 
information to non-affiliated third parties

‣ For customers: notice must be provided not later than when the financial institution 
establishes a customer relationship

‣ Exceptions: 15 U.S.C. § 6802(e)

‣ Includes disclosures for purposes of preventing fraud, responding to judicial process 
or a subpoena, or complying with federal, state, or local laws
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‣ The following is a list of disclosures regarding nonpublic personal information 
that institutions must provide in their privacy notices, as applicable: 

‣ 1. categories of information collected; 

‣ 2. categories of information disclosed; 

‣ 3. categories of affiliates and nonaffiliated third parties to whom the institution may 
disclose information; 

‣ 4. policies and practices with respect to the treatment of former customers’ information; 

‣ 5. categories of information disclosed to nonaffiliated third parties that perform services 
for the institution or functions on the institution’s behalf and categories of third parties with 
whom the institution has contracted (Section 13);

‣ 6. an explanation of the opt out right and methods for opting out; 

‣ 7. any opt out notices that the institution must provide under the FCRA with respect to 
affiliate information sharing; 

‣ 8. policies and practices for protecting the security and confidentiality of information; and 

‣ 9. a statement that the institution makes disclosures to other nonaffiliated third parties for 
everyday business purposes or as permitted by law (Sections 14 and 15). 

Notice Content
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QUESTIONS?

Suzanne Taylor Graham Grigg                
sgrigg@nexsenpruet.com

Kyle A. Brannon
kbrannon@nexsenpruet.com

Carl H. Petkoff
cpetkoff@nexsenpruet.com
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