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South Carolina Bankers Association
2021 Bankers School

EMPLOYMENT LAW 101 
FOR BANKERS

Instructor:
Jamie Hedgepath*
Nexsen Pruet, LLC

*Certified by the South Carolina Supreme Court
as an Employment and Labor Law Specialist
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H

Employment Law in 2 Hours?

 What is . . . 
 At-Will Employment
 Discrimination? 
 Harassment?
 South Carolina Pregnancy 

Accommodations Act/Lactation Support 
Act? 

 Family and Medical Leave Act? 
 Fair Labor Standards Act?
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At-Will Employment

 First things first
 Let’s get our terms straight, i.e., we 

all want to sound smart!
 True or False – Because South 

Carolina is a right to work state, an 
employer may terminate an 
employee at any time for any 
reason, or for no reason.
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At-Will Employment (cont.)

 Right to work means
 an employee has a statutorily created right to 

choose to join or not join a union; and 
 an employee who chooses to not join a union 

cannot be forced to pay union dues even if the 
employee is part of a bargaining unit represented 
by a union

 Employment at will means
 an employer may terminate the employment of a 

non-contractual employee at any time for any 
reason or no reason, and without notice (and the 
employee has the same right)
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At-Will Employment (cont.)

 South Carolina is an at-will employment 
state
 Exception – wrongful discharge in 

violation of public policy – very limited
 Practical considerations – discrimination 

and harassment claims, consistency, 
fairness, morale 
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At-Will Employment (cont.)

 What about political views?
 South Carolina law – “It is unlawful for a 

person to  assault or intimidate a citizen, 
discharge a citizen from employment or 
occupation, or eject a citizen from a rented 
house, land, or other property because of 
political opinions or the exercise of political 
rights and privileges guaranteed to every 
citizen by the Constitution and laws of the 
United States or by the Constitution and 
laws of this State.”

 Criminal offense - misdemeanor
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Fair Labor Standards Act

 Federal law that governs payment of wages, with 
emphasis on minimum wage, overtime, and child labor

- Covers almost all employers

 Minimum Wage – still $7.25 in South Carolina

 Overtime
-When must O/T be paid? How much?
-Exempt v. Non-Exempt
-What if employee is not authorized to work 
overtime or works off the clock?

-required to pay v. disciplinary issue?
-Actual damages (unpaid wages) plus 
liquidated damages
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FLSA Basics and Beyond

 The FLSA is aggressively enforced by the 
United States Department of Labor
 The DOL could knock on your door – what 

do you do? 
 The DOL ALWAYS finds a violation

 South Carolina Wage Payment Law 
-State law that addresses payment of 
wages and other matters
-Failure to pay wages due can result in 
treble damages and attorney’s fees
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FLSA Basics and Beyond

 What should you do if . . .

 You are aware of a non-exempt employee 
taking work home and not reporting 
time?

 An employee is working through lunch
 On the clock?
 Off the clock? 

 Employee works overtime that was not 
authorized? 
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SOUTH CAROLINA PREGNANCY 
ACCOMMODATIONS  ACT

 Enacted in 2018

 Employers must provide reasonable accommodations 
related to pregnancy and breast feeding/lactation, 
including:

 Making facilities used by employees readily accessible 
for women with medical needs arising from pregnancy, 
childbirth, or related medical condition

 More frequent or longer breaks
 More frequent bathroom breaks
 Providing private place (not a bathroom) to express milk
 Modifying food or drink policy
 Providing seating or allowing employee to sit more 

frequently if job requires employee to stand

10www.nexsenpruet.com

SOUTH CAROLINA PREGNANCY 
ACCOMMODATIONS  ACT

 Other reasonable accommodations:

 Providing assistance with manual labor and limits 
on lifting

 Temporarily transferring employee to a less 
strenuous or hazardous vacant position, if 
qualified

 Providing job restructuring or light duty, if 
available

 Acquiring or modifying equipment or devices 
necessary for performing essential job functions

 Modifying work schedules
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SOUTH CAROLINA PREGNANCY 
ACCOMMODATIONS  ACT

 Unlawful employment practice for an employer “to require an
applicant for employment or an employee affected by pregnancy,
childbirth, or related medical conditions to accept an
accommodation that the applicant or employee chooses not to
accept, if the applicant or employee does not have a known
limitation related to pregnancy, or if the accommodation is
unnecessary for the applicant or employee to perform the essential
duties of her job”

 In other words, employer cannot decide to place pregnant
employee on light duty because she is pregnant – sometimes
you can get in trouble for “being nice.”

 Also unlawful “to require an employee to take leave under any leave
law or policy of the employer if another reasonable accommodation
can be provided to the known limitations for medical needs arising
from pregnancy, childbirth, or related conditions”
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SOUTH CAROLINA LACTATION SUPPORT ACT

 Took effect June 25, 2020

 Requires employers to provide employees with
reasonable unpaid break time or permit employees to
use paid break time or meal time each day to express
breast milk

 Employers must make reasonable efforts to provide a
room or other location, other than a toilet stall (but
could be private bathroom), in close proximity to the
work area

 Employees must make reasonable efforts to minimize
disruption to employer’s operations

13www.nexsenpruet.com

SOUTH CAROLINA LACTATION SUPPORT ACT

 What about federal law?

 Fair Labor Standards Act requires employers to provide
reasonable break time for non-exempt employees to
express breast milk for one year following birth, but
only applies to employers with 50 or more employees

 South Carolina law’s gap fillers
 No one-year limit
 Applies to all employees, not just non-exempt
 Applies to all employers
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 Primarily concerned with federal law
 Title VII of the Civil Rights Act of 1964 and 

its amendments
 Pregnancy Discrimination Act (PDA)
 Americans with Disabilities Act (ADA)
 Age Discrimination in Employment Act 

(ADEA)

Anti-Discrimination Laws
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Anti-Discrimination Law Basics

 Title VII, PDA, ADA & ADEA
- unlawful to fail or refuse to hire,

discharge, or otherwise discriminate with
respect to terms and conditions of
employment based upon race, color,
religion, gender, national origin,
pregnancy, sexual orientation, disability
(real or perceived), or age (over 40)

 Title VII, PDA, ADA – 15 or more employees
 ADEA – 20 or more employees
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Anti-Discrimination Law Basics

 Plenty to know 
- Types of discrimination - Disparate 

Treatment v. Disparate Impact
- What is a disability – physical or mental 

impairment that substantially limits one or 
more major life activities

- Who is a qualified individual with a 
disability?

- Reasonable Accommodation
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Title VII

Title VII prohibits discrimination and harassment on the basis of
the following:

Race
National Origin
Color
Gender
Religion

Courts have unanimously held that harassment is a form of
discrimination and sexual harassment is a form of gender
discrimination. Supreme Court has added sexual orientation to
this classification.

Title VII also requires employers to reasonably accommodate
the sincerely held religious beliefs or practices of employees or
applicants unless doing so would impose an undue hardship on
the employer.
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HYPOTHETICAL

 Cast of Characters

 Bobbie Ray Bobby, Banker (on the job less 
than 6 months)

 Creepy Phil, Teller Supervisor
 Carol, Teller
 Aunt Bee, HR Manager
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JANUARY 2021

 Prior supervisor gave Carol good review and raise at 
her last evaluation

 Since Bobbie Ray Bobby arrived, he has heard Creepy 
Phil be critical of Carol’s performance

 Two other female employees have complained to BRB 
about Creepy Phil making them feel uncomfortable 
when he looks at them

 Last month at the end of a meeting where Creepy Phil 
was critical of Carol’s performance, Creepy Phil leaned 
in close to Carol, touched her hand, and said, “Carol, 
don’t worry about this – you’re so hot – I’m sure I can 
help you improve.” Carol pulled away and left the 
meeting. 

 Carol complained to BRB about what happened, but 
said “please don’t tell anyone about this.” 
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What would you do? 

 What should Bobbie Ray Bobby do? 
 Should he get HR involved?
 If he investigates and takes notes, are those notes 

protected from discovery in later legal 
proceedings?

 Did Creepy Phil engage in sexual harassment?
 If so, how?
 If not, why not? 
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March 2021

 Because of Carol’s request, Bobbie Ray Bobby did not 
do anything in response to her report of Creepy Phil’s 
behavior?

 BRB thinks Carol’s performance did not merit the raise 
given by the prior supervisor. During a meeting to 
cover Carol’s 2020 evaluation, BRB told Carol she was 
not getting a raise due to poor performance.

 After meeting with BRB, Carol goes straight to Aunt 
Bee’s office and complains that BRB has retaliated 
against her because she complained about Creepy 
Phil’s sexual advances.

 Carol told Aunt Bee that she has already met with an 
attorney who is in the process of filing a complaint 
with the EEOC. When Carol leaves Aunt Bee’s office, 
Aunt Bee calls BRB. Aunt Bee is very angry . . .
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Questions

 Has Carol been retaliated against?
 Perception versus reality
 What does reality cost?

 Can the bank be held liable for Creepy Phil’s conduct 
even though Carol specifically asked Bobbie Ray Bobby 
not to do anything? 

 How should the bank deal with Creepy Phil?
 How should the bank deal with BRB? 
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Discrimination and Harassment Law Basics

 Critical to recognize and address

 You may be made aware of discrimination or 
harassment by a victim, co-worker, vendor, 
observation – DO NOT IGNORE!
 If you know – the Company knows!

 What does your Employee Handbook say? 

 What is your role?
 Investigation and Response
 Documentation, interviews

 No Retaliation
24www.nexsenpruet.com
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Discrimination and Harassment Law Basics

Harassment is a form of discrimination prohibited by federal and state law
Two types of harassment

“Tangible employment action” – Quid Pro Quo
Hostile work environment

Quid Pro Quo
When a term or condition of employment is conditioned upon the 
granting of sexual favors/submission to unwelcome conduct
When an employee is punished (retaliation) for failing to grant sexual 
favors in the workplace, e.g., discharge, demotion, undesirable work 
assignments, etc.

Hostile Work Environment – must be sufficiently severe and pervasive
What does that mean? Reasonable person standard, but one time can 
be enough 

In the case of sexual harassment, the victim and the harasser need not be a 
particular gender or the opposite sex

In 2011, 16.3% of all EEOC sexual harassment charges were filed by 
men
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Sexual Harassment: What Is It?

26

Title VII

 Sexual harassment is just one form of conduct 
prohibited by Title VII

 Race, gender, national origin, religion
 Typically arise in one of the following ways

 Hostile work environment
 Language (oral and body), jokes, printed 

material, pranks, etc.
 Unintended effect of a workplace policy or rule 

(no head coverings)
 Failure to hire or promote
 Termination or other disciplinary action
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Americans With Disabilities Act

 Applies to employers with 15 or more employees
 Prohibits discrimination against a “qualified 

individual with a disability”

 What is a disability? 
 “physical or mental impairment that substantially 

limits one or more major life activities of [an] 
individual”; or 

 “a record of having such an impairment”; or
 “being regarded as having such an impairment,” 

i.e., subjected to discrimination or harassment 
because of an actual or perceived physical or 
mental impairment – whether or not the 
impairment actually limits or is perceived to limit a 
major life activity
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Americans With Disabilities Act

 Major life activity? 
 caring for oneself, performing manual tasks, seeing, hearing, 

eating, sleeping, walking, standing, lifting, bending, speaking, 
breathing, learning, reading, concentrating, thinking, 
communicating, and working

 also includes major bodily functions, including functions of the 
immune system normal cell growth, digestive, bowel, bladder, 
neurological, brain, respiratory, circulatory, endocrine, and 
reproductive systems

 VERY broad – AND – “the determination of whether an impairment 
substantially limits a major life activity shall be made without regard 
to . . . mitigating measures such as 
 Medications, prosthetics, hearing aids, mobility devices, etc.

 The only mitigating measures an employer can consider are 
corrective lenses and low-vision devices
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Americans With Disabilities Act

 What is our concern? 
 Is the employee/applicant a “qualified 

individual with a disability”?
 “An individual who, with or without 

reasonable accommodation, can 
perform the essential functions of the 
employment that such individual 
holds or desires

 Mitigating measures not considered

 One essential function is regular and reliable 
attendance
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Americans With Disabilities Act

 What is a reasonable accommodation?
 The ADA regulations establish three 

categories of reasonable accommodations
 (1) modifications or adjustments to a job application process 

that enable a qualified applicant with a disability to be 
considered for the position desired

 (2) modifications or adjustments to the work environment, or 
to the manner or circumstances under which the position held 
or desired is customarily performed, that enable a qualified 
individual with a disability to perform the essential functions of 
the position

 (3) modifications or adjustments that enable a covered entity’s 
employee with a disability to enjoy equal benefits and 
privileges of employment as enjoyed by similarly situated 
employees without disabilities
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Americans With Disabilities Act

 What is your role? 
 Part of the “interactive process” between 

employer and employee
 You may be asked to help identify essential 

functions, and non-essential functions
 Partner with HR to evaluate accommodations –

are they reasonable or unreasonable
 Making facilities accessible
 Part-time or modified schedules
 Reassignment (not job creation)

 Monitor the workplace
 Assist with undue hardship evaluation

32www.nexsenpruet.com

FMLA

FAMILY AND MEDICAL LEAVE ACT (FMLA)

 Federal law enacted in 1992
 Provides up to 12 weeks of job protected, unpaid leave 

during a 12 month period for the following:
 Birth or placement of a child 
 Serious health condition of an employee or the 

employee’s spouse, parent, or child
 A qualifying exigency arising out of the fact that 

the spouse, son, daughter, or parent of an 
employee is on active duty or has been notified of 
an impending call or order to active duty
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FMLA

 Servicemember Leave
- Eligible employee who is the 

spouse, son, daughter, parent, or 
next of kin of a covered 
servicemember may take up to 26 
weeks of leave during a 12 month 
period to care for the covered 
servicemember

- Employee may not take more than 
26 weeks of FMLA leave in a 12 
month period
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FMLA

 Employer covered if it employs 50 or more employees
for each working day during each of 20 or more
calendar workweeks in the current or preceding
calendar year

 When is an employee qualified for leave?
- Must be employed for at least 12 months (but

not consecutively)
- Worked at least 1,250 hours during preceding 12

months
- Employed at a site where employer employs at

least 50 employees within a 75 mile radius –
surface road miles
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FMLA

 Serious Health Condition
 Physical or mental condition that involves

 Inpatient care, including any period of 
incapacity or subsequent treatment in 
connection with the inpatient care; OR

 Continuing treatment by a health care 
provider, AND
 Incapacity of more than 3 consecutive 

calendar days plus . . . 
 Pregnancy or prenatal care
 Chronic health condition
 Ongoing treatment or supervision of 

health care provider, e.g., Alzheimer’s, 
terminal cancer, cancer treatment, 
dialysis
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FMLA

 Parent – biological, adoptive, step, or foster 
parent of the employee or an individual who 
stands in loco parentis to the employee when 
the employee was a child

 Son/Daughter – biological, adopted, or step 
child, legal ward, or child of a person standing 
in loco parentis and who is either under 18 or 
18 years of age and incapable of self-care 
because of physical or mental disability
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FMLA

 Intermittent Leave
 To care for a family member with a 

serious health condition or for the 
employee’s own serious health condition

 Leave take after birth or placement may 
be taken intermittently only if employer 
agrees

 Employer must account for the leave 
using an increment of time no greater 
than the shortest period of time the 
employer uses to account for use of other 
types of leave – but not greater than 1 
hour
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FMLA

 Notification Requirements

 Critical that front-line supervisors and human resource departments 
engage in interactive process to comply with law and ensure smooth 
operations

 Employee
 Generally, 30 days required for foreseeable leave

 Foreseeable birth or placement of child
 Planned medical treatment

 For unforeseeable leave, employee must give notice to 
employer as soon as possible under facts and circumstances of 
particular case
 Employee must generally give notice for leave within time 

prescribed by employer’s usual and customary notice 
requirements applicable to such leave

 Advance notice may not be required in the event of 
medical emergency
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FMLA

 Takeaways
 Tip of the iceberg
 FMLA administration is a time consuming 

and detail oriented process
 FMLA abuse is common
 Communication and interaction with 

Human Resources is critical – from the 
very first day when an FMLA issue arises
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Interviewing – Legal Do’s and Don'ts

 Starting Point – what you ask, say, and write is 
“discoverable” in a later lawsuit. 

 What can you ask?
 Experience, skills, training
 Reason for leaving last job or wanting to leave 

current job
 Periods of unemployment
 Reasons for applying for this job
 Professional goals
 Self evaluation/strengths
 Proper documentation to work in the U.S.
 Available to work necessary hours
 Questions related to job requirements

 Fluency in a different language
 Computer Skills
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Interviewing – Topics Not To Discuss

 Age or how long someone plans to work
 Race, ethnicity, or color
 Gender or sex
 Country of national origin or birthplace
 Religion
 Disability
 Marital or family status or pregnancy
 Prior workers’ compensation claims 
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Interviewing – Topics Not To Discuss

 Do Not Ask
 What arrangements are you able to make for 

childcare while you work?
 When did you graduate from high school?
 Are you a U.S. citizen?
 Will you need personal time for particular 

religious holidays?
 Are you comfortable working for a female boss?
 There is a large disparity between your age and 

that or your possible co-workers. Is this a problem 
for you?

 How long do you plan to work until you retire?
 Have you experienced any serious illnesses in the 

past year? 
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Coaching/Termination

 Your role - documentation is critical
 Be accurate – make sure all dates and facts are 

correct
 Stick to facts. No legal conclusions
 Two person rule
 Note if employee refuses to sign (this is important)
 Do not maintain a separate “file” on employees
 Make sure all forms and documentation are 

contemporaneously dated!
 DO NOT BACKDATE OR CREATE AFTER-THE-FACT 

DOCUMENTATION!!
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Coaching/Termination

MAKE SURE ALL 
DOCUMENTS 
ARE DATED!!!
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Coaching/Termination

 DOCUMENTATION DYNAMITE

 If termination document is prepared significantly after 
the fact, you may be handing the terminated employee 
a factual basis for a discrimination claim

 Documenting varying reasons for termination may also 
create problems

 Be consistent, accurate, truthful
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2021 Bankers School

QUESTIONS?

Jamie Hedgepath
Nexsen Pruet, LLC
864.282.1139
jhedgepath@nexsenpruet.com
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